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Translating the Law: the need for hybridity in EU law?

In the present paper I will explore one particular idea in translation theory – that of hybrid texts – and consider whether this notion of hybridity can actually aid our understanding of EU law.  To do this I’m going to focus on the production of judgments at the Court of Justice of the European Union, specifically through the ‘lens’ of those who draft those judgments – the référendaires.  The research I’m presenting to you today is quite empirical and hopefully it will highlight that the idea of ‘traduire la diversité” stretches further than one may at first think.

First of all, a brief introduction to the language regime at the Court.  The ECJ is unique among international and supranational courts insofar as it produces a multilingual jurisprudence in up to 23 different languages, which is binding on member state courts and citizens. 

That multilingual jurisprudence is produced on the basis of many different permutations of translation into and out of the working language of the Court, which is French.  The translation regime is a mixed one, where direct translation is preferred but where that is not available ‘pivot’ translation is used.  I will focus on the drafting of the case law in the working language of the Court, i.e. French. 

As I have already mentioned, I am coming from the starting point that because the multilingual jurisprudence of the Court is produced on the basis of translations into and out of up to 23 languages, translation theory, and legal translation theory in particular, can be useful in developing an understanding of a multilingual EU law. One of the notions investigated by translation theory is that of hybrid texts.  

Since the mid-1990s a number of translation theorists have begun to explore and analyse the notion of hybridisation in translation and translations as ‘hybrid’ texts.  As with other areas of the developing scholarship on translation theory there is, as yet, no clear definition of hybridisation in translation or agreement as to what exactly constitutes a hybrid text.  Some see hybrid texts as transitory – a stage in the development of new text types: 

Intercultural communication gives rise to the development of new text types and genres.  Particular stages of this development can be described as hybridisation.  These are the stages at which the new text types and genres are not yet fully established themselves as forms of communication in a sociocultural setting: they manifest linguistic and rhetorical features which are felt to be foreign (Tirkkonen-Condit, 2001).

Those theorists submit that, eventually, those new text types and genres do become ‘fully established’ and accepted as text types and genres in their own right – i.e. they cease to be ‘hybrid’: 

...the hybrid text ceases to exist once it has been accepted by the target audience and has been fully integrated into the discursive universe of the target culture (Schäffner and Adab, 2001).

Others feel that the notion of translation itself is hybrid: 

[t]ranslation is irreducible: it always leaves loose ends, is always hybrid, plural and different (Hermans, 1996)

While still others claim that translations are in fact “agents of dehybridisation” (Pym, 2001) since they mark the line between (at least) two languages and cultures, thereby perpetuating the separation and purity of those languages and cultures.  Such scholars claim that (well-)translated texts are always monolingual, therefore hybrid texts are not a result of translation.  However, while it is certainly true that there is more to hybridisation than translation alone, and that source texts can themselves be hybrids (this is particularly true in the international administrative, legal and political arenas), translation can nonetheless play a part in the production of hybrid texts:

Hybrid texts, in addition to being products of text production in a specific cultural space, which is often in itself an intersection of different cultures, can also result from a translation process (Schäffner and Adab, 2001).

It is generally accepted, by anthropologists, political scientists etc., as well as translation theorists, that texts produced within multilingual/multicultural settings show elements of hybridisation.  EU texts, in particular, are increasingly considered to be hybrid texts because of the unique manner in which they are created:

...policy-making and legislation within the institutions of the European Union aims at a homogeneous discourse, but in the course of the multilingual negotiations (with or without involvement of translation), the specific linguistic and cultural conventions get mixed up and infiltrate each other (Schäffner and Adab, 2001).

Such texts have been described by Anthony Pym as resembling “a horse-necked feathered girl’s head on a fish”!  He feels that the role of a translator, when faced with such hybrid texts, is to decipher the intended meaning “[t]hrough an archaeology of the multilingual source” and to “plaster over most of the fissures”: 

Within the kitchen, anything goes. The translator’s task, in this context, is to make the dish look coherent, to serve it up in the form most suited to the external readership (Pym, 1996).

Thus, claims Pym, dehybridisation occurs in translation – i.e. the translated text will not show the same hybrid features as the source text.  It is interesting to note, however, that Pym’s own experience of translating such hybrid texts produced by multilingual/multicultural processes, is primarily of translating texts (produced by EU research teams) for clients based in monolingual settings.  Such a claim would not sit easily with the developing theory of legal translation (in which the primary focus is on legal transfer and the effects of the translated text, as opposed to cultural transfer), nor even in relation to non-legal communication within international or supranational settings.  In fact, in such settings, the opposite is true: 

Intercultural and multilingual/multicultural communication settings, for example, within the United Nations, or the European Union, influence translation processes and translation products.  One of these products can be what we call a hybrid text (Schäffner and Adab, 2001).

Indeed, such texts are, in many cases, deliberately hybrid – i.e. they are deliberately translated in such as way so as to highlight linguacultural differences between those (hybrid) texts and texts produced within the relevant target language culture: 

Elements may be left in an alien form so as to clarify the discourse of origin, i.e., to underscore real distinctions between the source and target cultures that might disappear if more conventional translations were chosen (Bond, 2001) (author’s emphasis).

It is this concept of the hybrid text which is, useful in attempting to describe and understand the production of texts in a multilingual, multicultural setting such as the EU.  However, while EU policy-making and legislation is often considered in the context of hybridisation, the jurisprudence of the Court of Justice has rarely, if ever, been examined in this light.

I am thus moving on to my ‘lens’ for this paper – the référendaires of judges at the ECJ.  Each judge and advocate general at the Court has a cabinet – a small team of personal legal assistants and secretaries working exclusively for him or her.  Those personal legal assistants are known as référendaires.  (there are currently 62 cabinets at the ECJ -  27 judges’ cabinets from each court and 8 AGs’ cabinets).  Today I’m not going to be talking about Advocate Generals’ référendaires however – I do deal with them in another piece of work, but today I will be focusing on judges référendaires only.  The role of a judge’s référendaire is basically to assist the judge in drafting documents such as reports for the hearing, judgments, and in the case of the president of the Court, orders.  

As mentioned earlier, the research on which this paper is based is largely empirical, based on participant observation at the Court and interviews with 78 judges/advocate generals/référendaires/lawyer-linguists carried out between 2004 and 2007.

In a judge’s cabinet, référendaires work on cases for which ‘their’ judge is rapporteur and on other cases that are being heard by the chamber in which their judge sits but for which he or she is not rapporteur.  While effort is sometimes made to distribute cases among the 3 référendaires according to their expertise, in general cases are distributed solely on the basis of workload.

All of the référendaires interviewed claimed that they had to be “generalists” who are “knowledgeable about every area of EU law”.  Not only that, they also have to be able to understand and use their knowledge in French – a language that may not be (and in most cases is not) their mother tongue.

Once a case has been assigned to the judge rapporteur, the référendaire dealing with that case will open a file and  (in theory) wait for the submissions to be lodged at the registry of the Court and, where necessary, be translated into French.  Not until all of the documents have been translated can the référendaire begin to prepare the preliminary report and, where relevant, the report for the hearing (in reality many of them will start without waiting for translation).  The report for the hearing is basically a summary of the facts alleged and arguments of the parties and interveners (if any).  It is drafted in French and a version of that report in the language of the case is sent to the parties and, at the hearing, it is made public, also in the language of the case.  Because it is a public document which is sent to the parties (who may object) the référendaire’s hands are tied as regards framing the facts or arguments in a particular way – the report for the hearing is therefore often largely ‘cut-and-paste’ from the relevant submissions.

Following the delivery of the advocate general’s opinion, the judge rapporteur may begin to draft the judgment.  In reality it is the référendaire assigned to the case who drafts, at least the first version, of that judgment.  Officially judgments are drafted, discussed and deliberated on in French, however, it has occasionally been the case that certain Court of First Instance competition law cases, in which the language of the case was English, were dealt with entirely in that language.  Unofficially, a number of référendaires interviewed during the course of fieldwork research for the present paper reported drafting “half in  [their own mother tongue] and half in French”: 

...I tend to translate what I want to say into French instead of really working in French... (interviewee’s emphasis);

...all of my own reasoning and thinking about the case is done in my own language and then put into French when I come to the writing stage....

It appears that, while they certainly draft in French, the thinking process behind that drafting, for many référendaires, is done in their own mother tongues.  It can also be surmised that consequently the legal reasoning applied by those référendaires is the particular type and method of reasoning applied in their own national jurisdictions.

None of the référendaires or judges interviewed during the first stage of fieldwork research claimed to find it particularly difficult to draft in French.  In fact, the only référendaires who expressed any problems or difficulties with that issue were ‘francophones’ who feel that the formulaic style of Court of Justice judgments and the ensuing ‘Court French’ are almost as alien to the ‘real’ French language as English or German would be!

 Some référendaires noted that having to work in French when it is not their mother tongue ‘slowed them down’, but that, as a result of the rigid formulaic style in which they are required to draft judgments: 

...working in ‘Court French’ is actually easier than drafting in your own language – provided that you don’t actually want to write anything of your own (interviewee’s emphasis).

As with reports for the hearing, the hands of the référendaire are tied when it comes to drafting judgments.  One référendaire went so far as to say:

...you are so bound to what has been said before that you can hardly even use a new verb or express the same thing in a slightly different way in case the GTI doesn’t pick it up.  Judgments are time-consuming but most are easy to draft because it has all already been said by the Court – maybe once in five or six years a case will come along that might have one single paragraph saying something completely new or different.

While none of the référendaires (who work in judges’ cabinets) interviewed admitted having any difficulty drafting documents in a language that is not their mother tongue (where relevant), many commented on the formulaic and complicated style of the Court’s judgments, orders etc.  There are a number of reasons for that style:

1. Most of those who draft the documents in question are not of French mother tongue.

2. They have to draft those documents within certain constraints.

3. A judgment is a collegiate decision, the final version of which is drafted by committee during the secret deliberations.

Drafting in French

Since the early days of the Court of Justice the vast majority of those who have drafted its judgments etc. have not been of French mother tongue.  For that reason alone there is, and always has been, a tendency to use the same expressions over and again: 

because we are writing in a foreign language there is a tendency to do a lot of ‘cutting and pasting’ and so the style [in which the Court’s judgments, orders etc. are written] reproduces itself;

Working in a language that isn’t your own makes you slower but it is not especially difficult because the Court has its own style that you just rigidly follow.

Thus it seems that in spite of the majority of référendaires’ claims that they find it relatively non-problematic to draft in French, it nonetheless has consequences. The ‘Court style’ of drafting by which those référendaires feel so constrained is shaped in a large part because of the fact that they are drafting in a language that is not their mother tongue.  As one référendaire pointed out: 

Drafting in a language that is not your mother tongue makes a big difference to the way that you write.  When you write in your mother tongue it flows more naturally, it is an unconscious exercise (language-wise), words and phrases flow from associations made by your brain by drawing on a lifetime’s use of the language... When you are writing in a language that is not your mother tongue you have to boil down the semantics of what you want to say into one thread, into the essential of what you want to say – then you have to put your sentences together and you end up using clumsy and clunky connections....

Constraints regarding language and style

Judges’ référendaires are also constrained as regards the language they feel that they can use when drafting: 

We must draft using the language that has been used by the Court for over 50 years...;

We are under pressure to cite ‘word-for-word’ when taking material from source documents... in particular from past judgments....

There are two main reasons for these constraints: first, some argue that since the Court is building up a European case law and rule of law, it is necessary to use the same terminology constantly throughout that case law: 

...what you are dealing with is the rule of law in a legal system that is still developing, therefore it is important to use the same terminology and phrases all of the time, in particular because that legal system is expressed in many different languages....

In addition, it is often necessary, in judgments, orders, reports etc., to refer to provisions of relevant EU legislation.  When making such references, référendaires are obliged to use the same specific wording used in the provision in question.

Secondly, as one référendaire put it: “the pressure of computers is significant”.

With the advent and increasing use of the GTI at the Court it has become important to cite entire phrases instead of merely referring to them or even paraphrasing.  Then that phrase will be translated sentence-for-sentence since there is the danger that the text ‘pulled up’ by the GTI might not fit into the context of the case in hand unless every single word is exactly the same.  There is a huge pressure for one single word to be translatable into another single word, which of course is rarely the case...

Three of the référendaires interviewed during the first stage of fieldwork research for the present thesis feel that because they are “generalists” as opposed to specialists in a particular area of European law, being thus restrained as regards drafting judgments is actually very useful as “there is less risk of getting things wrong”: 

In your own language you have a huge choice of words and phrases and so there is more risk of making a mistake where you are drafting a judgment concerning an area of EU law that you may not be expert in....

However, the vast majority of those interviewed feel frustrated at the constraints under which they must draft: 

...it is irritating not to have control over how you can express concepts and frustrating to be tied into the ‘Court style’ of drafting... only a small percentage of what we draft actually shows any originality at all....

Another aspect of drafting that galls the majority of référendaires interviewed (13) is the “pompous tone” of the Court’s judgments.  That tone seems to be based on the tone of judgments of the French Cour de Cassation and most référendaires, and indeed many members of the Court, feel that it is quite unnecessary saying they only write that way because they know the lecteurs d’arrêts will return the document to them if they don’t.

Référendaires also complain that, on top of that, the lecteurs d’arrêts read their texts with a view to whether they will be easy or difficult to translate and that they insist on reducing connecting phrases etc. to a basic and quite simple level so that they will be easy to translate:

...they push it so far, however, that [the référendaires] are forced to use childish links and are left with infantile simplicity in a complex text with a pompous tone!

An interesting result of référendaires feeling constrained in their style of drafting and bound by the language previously used by the Court is that a type of precedent is developing in judgments of the Court of Justice in spite of the fact that no such rule actually exists within the EU court system: 

...decisions of the Court are treated as ‘stare decisis’ even though, on paper, those decisions are not binding on future decisions of the Court... sometimes it seems that precedent is even more binding at the Court than it is in a common law country! (interviewee’s emphasis).

Those référendaires interviewed who commented on that phenomenon claim that the reasons for this development of a de facto rule of precedent in Court of Justice judgments are (a) the relative inexperience of most of the référendaires: saying:

...who is going to change the wording or contradict something set out by the Court in a previous judgment?;

and (b) since most référendaires are drafting in a language that is not their mother tongue and are not as confident as they would be in their own language they tend to use direct quotes and “take entire chunks” from previous judgments.  As a result:

...phrases are chiselled out of the rock face of the European Court Reports and considered to be immutable – there is a de facto stare decisis.

Collegiate judgments 

The third factor that restricts how judgments are drafted and thus affects the development of the style of the Court’s case law is the collegiate nature of those judgments.  Those judgments are, by their very nature, often compromise documents.  However, because the deliberations of the Court of Justice are secret and no dissenting opinions are published, it is impossible for anyone other than the judges involved in those deliberations to know where such compromises lie in the text.  So it’s safer to just stick with phrases that might sound awkward.

It seems, therefore, that there are a number of difficulties involved in the creation or drafting of the case law of the Court of Justice of the European Communities.  On top of having to draft that case law in a language that, in most cases, is not their mother tongue, the référendaires (and indeed the judges) are constrained as regards the language used and the by the fact that the judgments of the Court are collegiate in nature. Such constraints necessarily shape the linguistic development of that case law and thus the development of EU law.  Many of the référendaires interviewed reported working from glossaries they had constructed themselves on the basis of “the settled case law of the Court”: 

...as a starting point... I scan my glossary of French terms and phrases frequently used by the Court and find something that covers the gist of what I want to say...;

I will usually have a basic idea in my head of the direction I want to go in and what I want to say and then I use the set phrases that I have collated in my glossary to start me off and shape what I write... 

Moving back to the notion of hybridization in the case law of the Court.  I think it is pretty clear that that case law is indeed hybrid.  All 78 individuals interviewed during the course of the fieldwork research carried out for the present paper agreed that: the language used in [the case law of the Court of Justice] is almost an ‘artificial’ or ‘created’ language… (référendaire); 

as a result of the use of ‘Court French’ and of the formulaic style used to draft… [the case law of the Court of Justice] is written in a kind of mixed or ‘hybrid’ language (lawyer-linguist).

As with most hybrid texts, the hybrid nature of the case law of the Court of Justice is a direct result of the unique manner in which that case law is produced.  First of all, as pointed out by many of those interviewed, the French used in the drafting of documents at the Court seems in many ways to be contrived or unnatural

Secondly, as already highlighted, those who draft the judgments, reports and orders etc. are constrained by the very formulaic style of those documents.  That style is then repeated over and over, thereby contributing to the development of a ‘new’, hybrid text type.

However, within that formulaic style and ‘Court French’ evidence of “a blend of cultural and linguistic patterns” can be seen:

Even within the rigid style that the judgments are drafted in you can see linguistic elements of the thought process and the native language of the person who has drafted specific parts of that judgment (lawyer-linguist);

…référendaires tend to draft in the style of their own language… the mindset of the person drafting tends to imprint on the document that person’s linguistic background… (lawyer-linguist);

Finally that already ‘hybrid’ case law is translated into up to 22 different languages and various translations are also repeated over and over.

Conclusion

It appears that, far from there being a technical and concise rule of law set out in the case law of the Court of Justice, European Union law (including the jurisprudence of that Court) is in fact a multicultural, multilingual construct which functions by way of approximation.  ‘The law’ in the context of the present thesis is an overwhelmingly linguistic institution.  EU law, and in particular the jurisprudence of the Court of Justice, is coded in language, and the concepts used to construct that law are accessible only through language.  It is often suggested that it is to a large extent as a result of language problems that the Court of Justice has developed its teleological method of interpretation of EU legislation.  That teleological method of interpretation is now a fundamental part of EU law and has played a large part in the development of that law.

The Court’s teleological method of interpretation has allowed it to resolve the difficulties related to the multilingual nature of EU law and deal with the problems of language and approximation in translation; and through the use of that interpretative method in the Court’s jurisprudence a new EU legal language has evolved.  According to the Court, that new EU legal language sets out a normative, platonic notion of ‘EU law’ that somehow transcends the language in which it is expressed.

It must be noted that EU law does function reasonably effectively in spite of any linguistic complications that may arise.  The literature concerning language problems in EU legislation certainly implies that such problems are largely overcome through teleological interpretation and the development of a new EU legal language.  Moreover, in cases where discrepancies or approximations between language versions of legislation etc. are discovered, questions of EU law can always be referred to the Court of Justice of the European Communities by national member state courts or tribunals under Article 234 EC.  In such cases the Court of Justice will give a final and definitive interpretation of the relevant law using the teleological method of interpretation that it has developed.  However, as mentioned above there has yet to be an examination and analysis of the effects and management of language problems with reference to the multilingual jurisprudence of that Court itself.

As I hope I have shown, the concept of hybridisation in translation theory supports such arguments and approaches.  Indeed, it seems that the very nature of the distinctive, synthetic language of EU law can, in some ways, actually help to ensure the uniform application of that law.  The hybrid character of the case law of the Court of Justice (and the formulaic and ‘stilted’ language in which it is written) highlights the distinct nature of EU law and the EU legal order.  The subsequent (re)translation of that case law into Member States’ national languages can serve to alert readers and those using such case law to the fact that they are dealing not with their own national legal language but with a new and distinct EU legal language. 



